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1. The underlying idea 

 
1. WWF considers that a new international legally-binding instrument under UNCLOS 
(hereafter, NILBI) applicable to areas beyond national jurisdiction (hereafter, ABNJ) is an 
unparalleled opportunity to deliver enhanced cooperation and effective dispute resolution 
within the context of ecosystem-based management and integrated ocean management. 
 
2. The concepts of enhanced cooperation and effective dispute resolution are 
explained in more detail below.  However, in short, enhanced cooperation is intended by 
WWF to address (a) the failure by certain States to fulfil their obligations and (b) the failure 
by international bodies to work together to facilitate delivery of each other’s decisions.  In 
turn, WWF sees effective dispute resolution, also explained in more detail below, as a means 
to help achieve enhanced cooperation. 
 
3. At the outset, it is necessary to clarify one point of terminology.  For the purposes of 
this briefing, the term ‘international body’ (hereafter, IB) will be used to mean an inter-
governmental forum, whether that forum is either a formal inter-governmental organisation 
(e.g. the International Seabed Authority or a regional fisheries management organisation) or 
a conference/meeting of the parties to a treaty. 
 
4. The purpose of this briefing is, in particular, to introduce the concepts of enhanced 
cooperation and effective dispute resolution and to set out WWF’s thinking so far on these 
matters in the context of the NILBI.  As will become apparent, this is very much a work in 
progress and one on which WWF would welcome comments from those with an interest in 
the subject.  It is intended to produce a further document that will develop the ideas set out 
below in more detail, taking into account any comments that have been received on this 
briefing.   
 

 

2. Governance of areas beyond national jurisdiction 
 
5. UNCLOS is widely regarded as ‘a Constitution for the Oceans’.  The treaty contains a 
large number of provisions on cooperation, including ones relevant to governance of ABNJ.  
Provisions on cooperation relevant to ABNJ are also found in the two existing implementing 
agreements of UNCLOS as well as in many other instruments. 
 
6. Examples of cooperation provisions in UNCLOS that are relevant to ABNJ are Articles 
63(2) and 64 (in Part V) on straddling stocks and highly migratory species, Article 118 (in Part 
VII) on high seas living resources, Article 197 (in Part XII) on protection and preservation of 
the marine environment and Articles 242 and 243 on marine scientific research (in Part XIII), 
as well as provisions in Part XI (as read with the 1994 implementing agreement) relating to 
the Area. 
 
7. In the effective management of activities and natural resources in ABNJ, cooperation 
has a central role, both between States and between IBs.  Non-State actors have a role in 
cooperation too.  (The term ‘non-State actors’ will be used in this briefing to include, 
amongst others, non-governmental organisations.)  This is illustrated by Article 12(2) of the 
UN Fish Stocks Agreement (1995) (hereafter, FSA), which provides for the participation of 
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‘non-governmental organizations’ as observers in meetings of regional fisheries 
management organisations (hereafter, RFMOs). 
 

 
3. Ecosystem-based management 
 
8. WWF considers that ecosystem-based management (hereafter, EBM) should be a 
key objective for the management of human activities in ABNJ.  EBM has been defined as the 
‘comprehensive, integrated management of human activities based on best available 
scientific … knowledge about the ecosystem and its dynamics, in order to identify and take 
action on influences that are critical to the health of ecosystems, thereby achieving 
sustainable use of ecosystem goods and services and maintenance of ecosystem integrity’.1 
 
9. EBM is already in use within some individual sectors, including in ABNJ, although 
interpretations of EBM vary from sector to sector.  However, it is unlikely that EBM across 
sectors, at least in ABNJ, would occur in the absence of a new legal instrument.  For the 
purposes of this briefing, the term ‘sector’ is intended to include all relevant use sectors.  
Thus it includes not just economic sectors (e.g. fisheries, mining, shipping) but also marine 
scientific research and environmental protection. 
 
10. WWF considers that the NILBI is the appropriate instrument to require the 
application of EBM across all sectors in ABNJ and that EBM should be couched in the 
instrument as a key objective for the management of human activities.  As such, it would 
then serve to drive both integrated ocean management and, in large part, enhanced 
cooperation. 
 
 

4. Integrated ocean management 
 
11. WWF considers that integrated ocean management (hereafter, IOM) should be a 
key process for the management of human activities in ABNJ.  IOM envisages that States and 
IBs will put in place arrangements to ensure that users of ocean space and ocean resources 
are mindful of each other not only within the same sector but also across sectors. 
 
12. IOM is already in use within some national jurisdictions.  There has also been some 
preliminary development of the concept in ABNJ.  An example is the so-called ‘collective 
arrangement’ that exists as a framework for dialogue and information-sharing between 
certain IBs in the context of the North-east Atlantic Ocean. 
 
13. However, one thing that is currently missing is a legal instrument requiring 
application of IOM, as a general concept, across ABNJ as a whole.  In principle, IOM in ABNJ 
will mainly involve sectoral IBs (including regional seas organisations) working together.  
However, there may also be a need to bring into the process the following actors:  (a) coastal 
States in the case of resources that occur in both ABNJ and areas within national jurisdiction; 

                                                 
1
 ‘Ecosystem-Based Management in the Arctic’, Report submitted to Senior Arctic Officials  

by the Expert Group on Ecosystem-Based Management May 2013, Arctic Council, 2013, 63pp.; see pp.1 and 4, 
and also 11‒12 and 21‒23. 
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and (b) individual flag States in the case of sectors that do not currently fall within the 
mandate of any given IB (e.g. cable laying and marine genetic resources). 
 
14. WWF considers that the NILBI is the appropriate instrument to require the 
application of IOM in ABNJ and that IOM should be couched in the instrument as a key 
process for the management of human activities and one that is driven by EBM.  IOM would 
in turn facilitate the achievement of enhanced cooperation – in particular the cooperation 
between sector-specific IBs (on which, see ‘Type B enhanced cooperation’ below). 
 

 

5. Enhanced cooperation 
 

5.1 Introduction 
 
15. The concept of enhanced cooperation is intended to refer to action by States to 
achieve outcomes at a higher level, or by different means, than has hitherto generally been 
the case.  It may be contrasted with ‘ordinary’ cooperation, such as that required under 
Articles 63(2), 64, 118, 197, 242 and 243 of UNCLOS (on which, see above). 
 
16. In particular, the following instances are envisaged:  (A) where action among States, 
or by a single State acting unilaterally in the interests of the international community, 
working in one capacity is needed to address State irresponsibility in another capacity; and 
(B) where action by one IB is needed to give effect to decisions made in another IB, or where 
action by one State acting unilaterally in the interests of the international community is 
needed to give effect to decisions made in any IB. 
 
17. In this briefing, enhanced cooperation of the kind described in ‘(A)’ above will be 
referred to as ‘Type A enhanced cooperation’; and enhanced cooperation of the kind 
described in ‘(B)’ above will be referred to as ‘Type B enhanced cooperation’.  Some 
examples are provided in sections 5.2 and 5.3 below. 
 
18. The concept of enhanced cooperation is inspired by, and to some extent founded 
on, the numerous provisions in UNCLOS that require States to cooperate with one another 
(on which, see above).  In addition, there is growing State practice in the field of enhanced 
cooperation (both Type A and Type B). 
 
19. WWF considers that the NILBI is the appropriate instrument to establish a duty of 
enhanced cooperation.  As noted above, fulfilment of this duty would, in large part, be 
driven by an obligation on States to apply EBM across all sectors in ABNJ and would be 
facilitated, in particular in respect of Type B enhanced cooperation, by an obligation on 
States to apply IOM in ABNJ. 

 

 

5.2 Type A enhanced cooperation 
 
20. As noted above, Type A enhanced cooperation concerns instances where action 
among States, or by a single State acting unilaterally in the interests of the international 
community, working in one capacity is needed to address State irresponsibility in another 
capacity.  An example of Type A enhanced cooperation is cooperation among port States to 
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address flag State irresponsibility.  State practice of this kind is exemplified by the FAO Port 
State Measures Agreement (adopted in 2009, but not yet in force) and by binding decisions 
on port State measures adopted by RFMOs. 
 
21. In the case of the example above, the need for the Type A enhanced cooperation 
arises because of the failure by one or more flag States to adhere to their responsibilities.  
This may be in the context of fisheries (where the problem is failure by certain flag States to 
fulfil their due diligence obligation to prevent IUU fishing) or in the context of merchant 
shipping (where one problem, amongst others, is the failure by certain flag States to adhere 
to international standards on marine pollution). 
 
22. The example above involves States responding in their capacity as port States.  
However, depending on the nature of the particular problem in hand, Type A enhanced 
cooperation could involve States responding in other capacities too, for example as coastal 
States, market States (whether importing, exporting or re-exporting) or States of nationality.  
A Type A response need not only entail two or more States working together.  In principle, as 
noted above, Type A enhanced cooperation could also occur in the form a single State acting 
unilaterally in the interests of the international community (e.g. the EU acting as a market 
State in response to the problem of IUU fishing).  
 

 

5.3 Type B enhanced cooperation 
 
23. As noted above, Type B enhanced cooperation concerns instances where action by 
one IB is needed to give effect to decisions made in another IB, or where action by one State 
acting unilaterally in the interests of the international community is needed to give effect to 
decisions made in any IB.  An example of Type B enhanced cooperation could be an RFMO or 
the International Seabed Authority taking actions within its competence to help manage a 
marine protected area established by a regional seas organisation. 
 
24. Sometimes, action needed by an IB ‘X’ to give effect to decisions made in IB ‘Y’ is 
hindered by a member State (or States) of body ‘X’ persistently exercising a veto power in an 
obstructive way.  In that case, the consequence would be that body ‘X’ would fail to take the 
necessary action to support body ‘Y’.  In turn, the question arises as to what can be done 
about the obstructive behaviour of the member State(s) in question.  With reference to 
section 7 below, the answer may be that a dispute resolution body of the kind suggested in 
paragraph 45, when investigating an allegation of breach of Type B enhanced cooperation by 
body ‘X’ or by its member States, could target its recommendations specifically at the 
obstructive member State(s) concerned. 
 
25. In principle, Type B enhanced cooperation could also involve treaties on the 
handling of, or trade in, goods and services derived from the marine environment (e.g. the 
Convention on International Trade in Endangered Species of Wild Fauna and Flora (1973); 
hereafter, CITES).  Thus, for example, an RFMO could potentially act to give effect to a listing 
decision made by the conference of the parties to CITES. 
 
26. As with Type A enhanced cooperation, a Type B response need not only entail one or 
more IBs responding to another IB.  In principle, as noted above, Type B enhanced 
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cooperation could also occur in the form of a single State acting unilaterally in the interests 
of the international community to give effect to decisions made in any IB. 
 

 

6. Who would be bound? 
 
27. As noted above, WWF considers that the NILBI is the appropriate instrument to (a) 
require the application of EBM across all sectors in ABNJ, (b) require the application of IOM 
in ABNJ and (c) establish a duty of enhanced cooperation.  The question arises as to what 
entities would be eligible to become parties to the NILBI and so be bound by those duties.  
Would it just be States?  Or could it be IBs as well? 
 
28. The situation of States (and now the EU too) being parties to a treaty is, of course, a 
very familiar one.  The situation of IBs (other than the EU) being parties to a treaty is far less 
familiar.  For IBs to be able to become parties to the NILBI, two things would be needed:  (a) 
the NILBI itself would need to provide for IBs to become parties; and (b) any given IB would 
need the appropriate powers, express or implied, to become a treaty party.  Neither ‘(a)’ nor 
‘(b)’ is necessarily straightforward. 
 
29. Going further into the matter of IBs as parties to the NILBI is beyond the scope of 
this briefing.  However, even if IBs were not able to become parties to the NILBI, that would 
not be the end of the matter.  It is possible to envisage duties to use EBM and IOM, as well 
as duties of enhanced cooperation, being applied by the NILBI to States alone.  Appropriate 
wording could be used to require States parties to the NILBI to adhere to those duties within 
the IBs of which they are members.  (Article 10 of the FSA may provide an example in that 
respect.  Under that provision, States parties to the FSA are required by the FSA to act in 
certain ways within the RFMOs of which they are members.)  Where problems might arise 
from this exclusively State-centred approach is in dispute resolution (on which, see 
particularly paragraphs 47 and 48 below). 

 

 

7. Effective dispute resolution 
 

7.1 Introduction 
 
30. The concept of effective dispute resolution may be contrasted with the more 
conventional means of dispute resolution currently provided for under many treaties or 
used by many IBs.  The idea is to find a way of making (peaceful) dispute resolution more 
likely to be used in cases where breaches of relevant duties are considered to have occurred 
or be occurring.  In principle, if dispute resolution is more likely to be used, it is likely to 
become more effective, either as a threat or by actual use, to ensure that relevant duties are 
implemented. 
 
31. WWF considers that the NILBI should incorporate a system of effective dispute 
resolution.  In principle, this system could be applied to disputes relating to any aspect of the 
interpretation or application of the NILBI, be it EBM, IOM or enhanced cooperation.  (There 
may be scope for applying it in other contexts too.)  However, this briefing will look just at 
the application of effective dispute resolution to the duty of enhanced cooperation. 
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7.2 Means of dispute resolution as listed in the UN Charter 
 
32. Article 33 of the UN Charter (1945) lists the various ‘peaceful means’ of dispute 
resolution referred to in the Charter’s Article 2(3).  They are:  ‘negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of [the parties’] own choice’.  (The term ‘judicial 
means’ will be used hereafter to refer to arbitration and/or judicial settlement.)  Most of 
these means are designed to operate primarily in a bilateral context.  Thus, in the specific 
context of cooperation, they will generally work well where there is a bilateral treaty 
requiring cooperation and one of the parties is alleging that the other party is in breach of its 
obligation to cooperate under the treaty (e.g. the Pulp Mills on the River Uruguay case,2 
where judicial settlement was the means of dispute resolution used by the parties 
concerned). 
 
33. However, most of the above means will work less well where there is a multilateral 
treaty requiring the generality of its parties to cooperate.  Let us take Article 197 of UNCLOS 
as an example.  This provision establishes a duty of cooperation to adopt international rules 
regarding protection and preservation of the marine environment.  The duty of cooperation 
is fairly imprecise and general in nature.  (The same may be said of, say, the duties of 
cooperation in Articles 63(2), 64 and 118 of UNCLOS.)  Most of the means of dispute 
resolution listed in the UN Charter, including judicial means, would not work well unless the 
failure to adopt international rules on a particular subject was due to the obviously 
obstructive behaviour of one or two identifiable States and there were other States willing 
to initiate dispute resolution mechanisms against them. 
 
34. Irrespective of the nature of the dispute, resort to judicial means is relatively 
infrequent as a means of resolving disputes between States.  There are various potential 
reasons for this, including the following:  (a) States may be reluctant to lose control of a 
dispute by entrusting it to a judicial body whose decision may be unpredictable; (b) a judicial 
body will usually only settle a dispute on the basis of relevant legal rules, the outcome of 
which is usually ‘a winner takes all’ decision, whereas other means of dispute resolution may 
offer more flexibility; (c) the costs of litigation can be very high, those costs arising from the 
hire of legal practitioners and, in the case of arbitration, from the payment of arbitrators for 
their services and the hire costs of premises and officials; and (d) the duration of litigation 
may be very long, particularly in the case of the International Court of Justice (ICJ). 
 
35. Of the various means of dispute resolution listed in the UN Charter, the one that 
may have most application to breach of a general cooperation duty (like that in Articles 
63(2), 64, 118 or 197 of UNCLOS)  is ‘enquiry’.  Enquiry can play a valuable role where 
resolution of a dispute is complicated by disagreement between the parties over the facts 
giving rise to the dispute.  In such cases, the parties may agree to ask a third party, which 
could be an individual or group of individuals, a State or an IB to investigate the disputed 
facts and report its findings to the parties.  ‘Enquiry’ is that process of investigation and 
reporting. 
 

                                                 
2
 Pulp Mills on the River Uruguay (Argentina v. Uruguay) [2010] ICJ Rep. 14. 
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36. It should be emphasised that with an enquiry (or fact-finding, as it is often referred 
to) the third party does not suggest how the dispute should be resolved; its task is merely to 
find the facts.  Therefore enquiry has the added advantages that at least the first two of the 
reasons set out above for States’ reluctance to resort to judicial means, and potentially all 
four of those reasons, do not apply to it.  In the case of Article 197 of UNCLOS, an enquiry 
could seek to establish why States had failed to adopt international rules on a particular 
subject, and possibly suggest an approach to cooperation that might be more fruitful than 
that hitherto employed.  In practice, so far, enquiry has not yet been used in respect of 
Articles 63(2), 64, 118 or 197 of UNCLOS (see further below). 
 
 

7.3 Treaty-based means of dispute resolution 
 
37. In contemporary international law, a wide variety of means of dispute resolution can 
be found in numerous treaties and institutions.  Treaties or institutions of relevance to ABNJ 
that include provisions on dispute resolution include, amongst others, UNCLOS, the FSA, 
RFMOs and multilateral environmental agreements (hereafter, MEAs). 
 
38. Both UNCLOS and the FSA, and probably most RFMOs and MEAs, place primary 
reliance on the use of judicial means to resolve disputes (e.g. see Article 287 of UNCLOS and 
Article 30(1) of the FSA).  Yet, for the reasons mentioned above,  judicial means are not well-
suited to situations where there is a multilateral treaty requiring the generality of its parties 
to cooperate.  However, UNCLOS, the FSA, some RFMOs and some MEAs also include 
provisions on dispute resolution that may be more well-suited in that regard, as follows. 
 
39. First, there is ‘inquiry’ under Article 5 of Annex VIII to UNCLOS.  This provides that 
any States parties which are parties to a dispute concerning the interpretation or application 
of the provisions of UNCLOS relating to (a) fisheries, (b) protection and preservation of the 
marine environment, (c) marine scientific research or (d) navigation may at any time agree 
to request an Annex VIII special arbitral tribunal ‘to carry out an inquiry and establish the 
facts giving rise to the dispute’.  (The reference to ‘inquiry’ here may, in broad terms, be 
regarded as synonymous with the reference to ‘enquiry’ as used above.)  It appears that 
Article 5 of Annex VIII has not yet been invoked between any of the parties to UNCLOS. 
 
40. Secondly, there is Article 29 of the FSA.  This provides that States parties may refer 
disputes of a ‘technical nature’ to an ‘ad hoc expert panel’ which is to ‘endeavour to resolve 
the dispute expeditiously without recourse to binding procedures for the settlement of 
disputes’.  No further details are provided in the FSA and it appears that Article 29 has not 
yet been invoked between any of the parties to the FSA.  
 
41. Thirdly, some RFMOs have adopted procedures for dealing with technical disputes 
or for reviewing management measures of the RFMO concerned, somewhat along the lines 
of Article 29 of the FSA although usually with much greater detail.  The situations in which 
these procedures operate differ from one RFMO to another, as does the procedure.  An 
example of an RFMO where these procedures exist and have been used (in 2013) is the 
South Pacific RFMO.  (It should be added that, in addition, RFMOs have created, as 
subsidiary bodies, compliance committees, which address the compliance by States and 
vessels with the fisheries conservation and management regimes adopted by the RFMOs.) 
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42. Fourthly, parties to some MEAs have adopted so-called ‘non-compliance 
procedures’.  One such MEA is the Aarhus Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (1998) 
(hereafter, the Aarhus Convention).  Non-compliance procedures are concerned with 
addressing instances of alleged non-compliance with the obligations under the relevant 
MEA.  They are not necessarily involved in resolving a dispute, as there may be no dispute 
that there is non-compliance:  even a non-complying State itself may accept that it is not 
complying. 
 
43. The non-compliance procedures of MEAs vary in their detail, but their essence is as 
follows.  Typically, a special body is established to which allegations of non-compliance may 
be unilaterally referred.  (In the case of the Aarhus Convention, non-State actors may make 
the referral.)  Following referral, the non-compliance body will investigate the situation.  In 
the light of its investigation, the body may make recommendations to the 
conference/meeting of the parties designed to bring the non-complying party back into 
compliance.  To this end the conference/meeting may adopt either facilitative measures 
(e.g. provision of financial aid or technical assistance) or sanctioning measures (e.g. 
suspension of rights and privileges or trade measures). 
 
 

7.4 Conclusion 
 
44. In the light of the above very brief review of means of dispute resolution, the next 
step is to consider which of those means might be the most promising for inclusion in the 
NILBI in order to help achieve effective dispute resolution.  As noted above, judicial means 
have limitations in dealing with breaches of general cooperation duties.  Instead, for those 
purposes, the solution may lie in something that is less formal, cheaper and speedier. 
 
45. The above discussion of enquiries, RFMO procedures for dealing with technical 
disputes or for reviewing management measures and MEA non-compliance procedures 
offers some pointers in this regard.  It suggests that an appropriate means of dispute 
resolution for dealing with alleged breaches of broad cooperation duties, including duties of 
enhanced cooperation, could be the establishment of a body that would investigate 
allegations of breach, find facts as necessary and, where appropriate, recommend to the 
State(s) in question the action that it (they) should take to fulfil the obligation. 
 
46. It may reasonably be asked how this means would be different from conciliation, for 
example conciliation as provided for under Annex V of UNCLOS.  After all, conciliation under 
UNCLOS may involve some fact-finding and it entails the making of recommendations rather 
than binding decisions.3  These are indeed similarities between conciliation and the means 
that is suggested in paragraph 45 above.  However, the two means may start to diverge in 
nature depending on the answers to the following questions:  (a) Who would be members of 
the body that conducts the investigation?  Would it be individuals (as with a conciliation 
commission4) or would it be States parties (or a combination)?  (b) Would the body be 
constituted as and when needed (as with a conciliation commission5) or would it be a 
standing body?  (c) Who would initiate an investigation by the body?  Would it be States 

                                                 
3
 Article 7(1) and (2) of Annex V to UNCLOS. 

4
 Article 3 of Annex V to UNCLOS. 

5
 Article 3 of Annex V to UNCLOS. 
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parties (as with a conciliation commission6) or could it be, in addition, an IB or a non-State 
actor?  (d)  Must initiation entail the consent of the State(s) being investigated (as with a 
conciliation commission,7 except in very specific circumstances8) or could initiation be 
unilateral?  (e) Would findings of the body be purely recommendatory (as with a conciliation 
commission9) or could they in certain circumstances be binding (and, if so, what kind of 
sanction could be imposed)? 
 
47. Earlier in this briefing, there was discussion about whether parties to the NILBI 
would just be States or could be IBs as well.  That becomes relevant in the context of dispute 
resolution.  For example, if IB ‘A’ is failing in its Type B enhanced cooperation duty to give 
effect to a decision made in IB ‘B’, who can or should be the respondent in the dispute 
resolution procedures?  Ideally, it would be body ‘A’.  However, if IBs in general cannot 
become parties to the NILBI, or if they can but body ‘A’ does not itself have the necessary 
powers to become a party or has not chosen to become one, body ‘A’ could not be the 
respondent.  Let us suppose that there is a general lack of interest among the State 
members of body ‘A’ in fulfilling the Type B enhanced cooperation duty.  In other words, the 
failure to act by body ‘A’ is not attributable to just one or two recalcitrant members.  What 
can be done? 
 
48. This situation reiterates the relevance of the type of dispute resolution procedure.  It 
was suggested above that an appropriate means of dispute resolution for dealing with 
alleged breaches of broad cooperation duties could be the establishment of a body that 
would investigate allegations of breach, find facts as necessary and, where appropriate, 
recommend to the State(s) in question the action that it (they) should take to fulfil the 
obligation.  In principle, there is no reason why a body of that kind could not make its 
recommendation to all of the State members of a particular IB (body ‘A’ in the example 
above) that were also parties to the NILBI.  Going further into this matter is beyond the 
scope of this briefing.  However, it clearly merits further investigation because of the 
prevalence of the role of IBs both in the management of human activities in ABNJ and in the 
context of the duty of enhanced cooperation (not to mention in the context of the duties to 
apply EBM and IOM). 
 
49. This section of the briefing has so far considered the resolution of disputes.  That has 
left unaddressed the question of advisory opinions.  It could potentially be advantageous to 
endow the International Tribunal for the Law of the Sea (ITLOS) with the competence to give 
advisory opinions relating to the interpretation and application of the NILBI, given that its 
practice with the giving of advisory opinions so far, while admittedly limited, has proved 
useful and valuable.  One question to be considered would be what entities would be able to 
ask for an opinion.  Would it be limited to IBs, and, if so, which ones; or should it also be 
possible for individual States parties to the NILBI, or even non-State actors, to ask for an 
opinion? 
 
 

 
 
                                                 
6
 Articles 284, 297(2)(b) and (3)(b) and 298(1)(a) of UNCLOS. 

7
 Article 284 of UNCLOS. 

8
 Articles 297(2)(b) and (3)(b) and 298(1)(a) of UNCLOS. 

9
 Article 7(2) of Annex V to UNCLOS. 
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8. Summary 
 
50. WWF considers that the NILBI is an unparalleled opportunity to deliver so-called 
‘enhanced cooperation’ within the context of EBM and IOM.  The three concepts of EBM, 
IOM and enhanced cooperation would work together.  EBM would be a key objective for the 
management of human activities in ABNJ; IOM would be a key management process; and a 
duty of enhanced cooperation would seek to address the failure by certain States to fulfil 
their obligations as well as the failure by IBs to work together to facilitate delivery of each 
other’s decisions.  EBM would serve to drive both IOM and, in large part, enhanced 
cooperation.  IOM would facilitate the achievement of enhanced cooperation – in particular 
Type B. 
 
51. However, any set of standards also needs a system for peaceful dispute resolution.  
Judicial means have limitations in dealing with breaches of general cooperation duties; and 
resort to these means is anyway relatively infrequent as a means of resolving disputes 
between States.  The idea is to find a way of making dispute resolution more likely to be 
used, and to incorporate it within the NILBI.  In principle, if dispute resolution is more likely 
to be used, it is likely to become more effective, either as a threat or by actual use, to ensure 
that relevant duties are implemented. 
 
52. A brief review of non-judicial means of dispute resolution suggests that an 
appropriate means of dispute resolution for dealing with alleged breaches of broad 
cooperation duties, including duties of enhanced cooperation, could be the establishment of 
a body that would investigate allegations of breach, find facts as necessary and, where 
appropriate, recommend to the State(s) in question the action that it (they) should take to 
fulfil the obligation.  The notion of this body stems from, in particular, the so-called ‘non-
compliance procedures’ adopted by some MEAs and from procedures adopted by some 
RFMOs for dealing with technical disputes or for reviewing management measures of the 
RFMO concerned. 
 
53. The purpose of this briefing is to set out WWF’s thinking so far on these matters in 
the context of the NILBI.  This is very much a work in progress and one on which WWF would 
welcome comments from those with an interest in the subject.  It is intended to produce a 
further document that will develop the ideas set out above in more detail, taking into 
account any comments that have been received on this briefing.   
 
 
<ENDS> 

 


