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Executive summary
The International Seabed Authority (ISA) faces the challenge to manage the proposed
extraction of minerals from the deep seabed - the Earth’s largest and least-understood
habitat – and at the same time to protect the marine environment from any impacts,
should a decision be made for this new extractive industry to go ahead.
However, concerns are being raised about whether the ISA is fit for purpose to carry out
this dual responsibility, in particular in the face of growing pressures on the world’s ocean
as well as in the context of the United Nations 2030 Agenda for Sustainable Development.
The ISA is also empowered to support growth in the market for the metals 1 under its
competency, and to create a mining limb that will enable the ISA itself to participate
directly in the extraction, transportation, processing and marketing of the minerals 2 .
Permitting mining would generate revenue that could fund the administrative costs of the
ISA, and give it a raison d’être. As a result, the ISA faces in-built conflicts of interest, which
will need careful management and accountable governance structures to avoid procedural
impropriety, opacity, bias, corporate capture – and consequently, poor outcomes for
humankind 3 . This set up of the ISA thus poses additional risk to the achievement of
sustainable development and reducing the stressors on our ocean.
The ISA is not and must not be operating in a vacuum. Principles of environmental law
have evolved since the ISA’s inception, and these directly address potential pitfalls of
natural resource governance. These principles include: sustainable development; ‘do no
environmental harm’; the precautionary principle, and public participation.
As the custodian of the world’s largest environment, representing the largest possible
constituency (all of humankind, now and in the future), the ISA should embrace a modern
interpretation of the United Nations Convention of the Law of the Sea (UNCLOS) in
keeping with the highest standards of environmental justice and democracy.
The report puts forward a set of practical recommendations that the ISA needs to
implement to achieve these standards. These are set out in bold and dark orange, for
ease of reference.
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Introduction
The International Seabed Authority (ISA) faces the challenge to manage the proposed
extraction of minerals from the deep seabed - the Earth’s largest and least-understood
habitat, while at the same time also being in charge protecting the marine deep sea
environment. The minerals located in international waters are designated the ‘common
heritage of [hu]mankind’ by the treaty that governs them (the UN Convention on the Law
of the Sea or ‘UNCLOS’), and the ISA is required to act on behalf of humankind as a whole.
Several tenets of international environmental law have evolved since the 1960s-1990s
negotiations of UNCLOS and the conception of the ISA, which are applicable to natural
resource governance. These include:
• sustainable development
• ‘do no environmental harm’
• the precautionary principle, and
• public participation
This paper explains these four principles, and examines the application of them at the ISA.
The analysis focuses on two levels. Firstly, to what extent these principles are supported
(or hindered) by UNCLOS, as the ISA’s governing instrument. Secondly, the paper
examines what the ISA is doing, or could do better, to implement these principles in
practice.

Sustainable development
a. What is it, and why is it important?
Sustainable development is “Development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.” 4 An
international sustainable development agenda and a set of corresponding sustainable
development goals (SDGs) were agreed by all United Nations member States in 2015.
These include a goal dedicated to the conservation and sustainable use of the oceans and
marine resources (SDG 14), and other goals relevant to seabed mining. The SDGs
recognise the link between environmental degradation and human vulnerability and
poverty. Sustainable development principles are founded on the basic truth that, without
a healthy environment and continued access to natural resources, humans cannot survive.
Sustainable development as a principle is therefore closely related to the doctrine of
intergenerational equity, “an important and rapidly developing principle of
contemporary environmental law” 5 and “a universal value shared amongst humanity”6
included in 44 international legally binding instruments and over 60 national
constitutions, 7 which obliges the present generation to protect and conserve cultural and
natural resources for future generations. 8
Sustainable development and intergenerational equity require the global population to
operate within planetary boundaries. This requires sustainable consumption and
production patterns (as identified by SDG 12). Thus, the development of non-renewable
resources must be based not only on regulating how extraction takes place (for example
through labour and environmental standards) but also in determining whether extraction
should occur at all and if so, at what rate. 9 UNEP’s International Resource Panel in 2019
proposed ambitious efficiency, consumption, and production policies to reduce the
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extraction of metals by almost 50% by 2060, compared to a business-as-usual scenario. 10
Sustainable development also requires urgent global action to combat climate change and
its impacts (SDG 13), including via greenhouse gas emission reduction measures agreed
by State Parties under the United Nations Framework Convention on Climate Change
(UNFCCC).
b. Does UNCLOS hinder or support implementation of the principle of
‘sustainable development’ at the ISA?
Although provisions in UNCLOS identify the importance of protecting the environment,
wider issues related to sustainability do not explicitly feature, while economic motivations
feature prominently. Considerations about planetary boundaries, and the finite limits that
exist for non-renewable mineral resources, as well as climate change, are absent. UNCLOS
Part XI, pertaining to the seabed minerals found in areas beyond national jurisdiction, is
a sector-specific framework, so it does not address questions of sustainability of
consumption, nor does it promote consideration of whether alternative options can be
found.
The provisions of UNCLOS that establish the ISA tend to focus specifically on its
management of mineral exploration and extraction. 11 The weight the Convention places
on this singular purpose is considerable, and reflects a historic view which appears to have
over-played resource potential and under-considered management of impacts on the
biodiversity and ecosystem services of the deep-sea. 12 Even so, in the policies aimed at
resource development (i.e. mining), UNCLOS does import some ideas about sustainable
levels of exploitation, by requiring a focus on ‘orderly, safe and rational management of
the resources […] in accordance with sound principles of conservation, the avoidance of
unnecessary waste’. 13
A doctrine that appears to have gained some popularity at the ISA in recent times, is that
the ISA’s mandate is to require or maximise seabed mining, even outside of sustainability
considerations. The ISA’s Secretary General has made speeches and published articles
seeming to support this view, e.g. ‘It is useless and counterproductive to argue that an a
priori condition for deep-sea mining is an existential debate about whether it should be
permitted to go ahead or not. The international community passed that point already
many years ago.’ 14
But this simplistic interpretation of UNCLOS may risk both mischaracterising the
signatory States’ intentions, and failing to allow for an appropriately evolutive treatment
of the treaty text over time. There are certainly other perspectives. UNCLOS Part XI’s
declaration of the minerals found in areas beyond national jurisdiction as ‘the common
heritage of [hu]mankind’, incorporates ideas of intra- and intergenerational justice,
inclusivity, solidarity, and ecological integrity 15 wholly in line with modern sustainable
development norms. Further it imposes a raft of duties on its member States, including
prerequisite conditions upon future development of resources. These duties include the:
•
•
•
•

effective protection of the marine environment 16
overall development of all countries, especially developing States 17
development of the [minerals] for the benefit of [hu]mankind as a whole 18, and
equitable sharing of financial and other economic benefits derived from activities
in the Area19
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This is important, as those parameters can be seen as legal curbs upon the notion that the
ISA must push to see mining proceed. They reflect an overall requirement to set a decisionmaking context which does consider bigger-picture equity and other sustainable
development paradigms.
c. What implementation efforts have there been at the ISA?
The ISA adopted a regional environmental management plan (REMP) in 2011 for one area
of seafloor in its competency. This REMP identified the duty to conserve and sustainably
use marine biodiversity 20 as a guiding principle. 21
The ISA’s recently-adopted Strategic Plan 2019-2023 identifies the mission of the
organization as including “the effective protection of the marine environment in
accordance with sound principles of conservation and contributing to agreed
international objectives and principles, including the Sustainable Development Goals.” 22
However, the Strategic Plan can be seen to reflect a pro-mining bias, by framing the need
for environmental protection as a means towards “advancing deep seabed mining” 23 and
referencing the SDGs in terms of environmental protection, rather than its role in
influencing wider consumption and production patterns. In addressing relevant SDGs, the
Strategic Plan focuses on Goal 14, and only briefly notes that SDG 12 on sustainable
production and consumption is relevant (and then, only to the extent that impacts from
mining should be reduced). Climate change action is not addressed in the Strategic Plan.
Calls were made by ISA observer organisations to include a process in the Strategic Plan
for investigating the fundamental assumption that deep seabed mining is necessary (e.g.
for the transition to a renewable energy economy). But these went unanswered, 24 despite
the argument that this should be an essential determination in order for the ISA to
discharge its duty to act on behalf of, and for the benefit of, [hu]mankind as a whole.
The ISA Secretariat has engaged with the 2030 Agenda for Sustainable Development via
seven ‘voluntary commitments’ aimed at SDG 14, expressed at the 2017 UN Ocean
Conference. These cover environmental aspects (research capacities to enhance
understanding about the deep sea), or economic aspects (building developing country
capacity to engage in deep-sea mining). The third ‘social’ pillar of sustainability is not
expressly addressed, save for the aim to ‘enhance the role of women’ in marine scientific
research 25.
The ISA is currently engaged in negotiation of new Exploitation Regulations:
international rules that will allow and govern deep-seabed mining for the first time. It is
notable that the Regulations do not reference sustainability objectives expressly, save for
asking individual mining applicants to list relevant SDGs in their environmental impact
statement. The current draft Regulations 26 contain a ‘fundamental policies and principles’
section, which sets a framework in which ISA decisions about future mining projects
should be made. This list includes environmental policy points, but other sustainable
development aspects, including considerations of planetary boundaries, climate change,
inter-generational equity, social and cultural factors, and sustainable consumption, are
notably absent. Nor do the draft Regulations impose any restrictions on greenhouse gas
emissions from seabed mining operations. Other recommendations for incorporating
climate change considerations at the ISA also remain unaddressed. 27
In general, the sector-specific focus and current presumption in favour of mining, have led
to concerns that the ISA may exacerbate global inequalities, divest attention away from
responsible consumption and recycling policies, and contribute to environmental
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degradation, in a way entirely contrary to the 2030 Agenda for Sustainable
Development 28.
d. Recommendations for further implementation
The ISA is an intergovernmental body run by and serving its member States. Every one of
those same member States has agreed to work towards achieving the SDGs. UNCLOS does
not preclude better incorporation of sustainable development principles at the ISA. Yet it
appears from the analysis above that there is a distinct disconnect between the SDG
agenda and current ISA proceedings. It has also been observed that the ISA’s specific
mandate to manage the common heritage of humankind in the best interests of all of
humankind is, in current implementation, ‘only a shadow of what was once intended’
when UNCLOS was formulated. 29
The ISA’s focus to date has been to take steps designed to minimise or mitigate impacts of
future mining. An alternative and preferred paradigm would be to manage the deep seabed
within a broader context of sustainable development. 30 For example, in discharging its
legal duty to make rules to protect the environment from the harmful effects of mining
activities, 31 the ISA should recognise the context of the 21st century’s sustainable
development agenda, and should include a determination as to whether seabed mining
should be conducted at all. The ISA’s mandated accountability to take decisions in the best
interests of all of [hu]mankind should be interpreted expansively and brought to the fore
in all ISA procedures.
It is therefore recommended that the ISA, through resolution of its governing
body, the Assembly, and through identifying working groups of named
‘sustainable development’ and ‘climate’ champions within its key organs:
1. Implements a work stream to mainstream the SDGs fully across the
ISA work.
2. Adopts a sustainable development policy.
3. Better incorporates sustainable development principles in future
iterations of key ISA instruments (including the ISA’s Strategic Plan,
the Exploitation Regulations, and environmental management plans).
4. Produces analyses around the nexus between climate change and deepsea environments that may be affected by climate change, undertakes
climate modelling for relevant regions, and incorporates climate
projections, mitigation and adaptation measures into ISA
management tools and regulatory instruments.
5. Makes concerted effort to examine social and cultural implications of
mining the international seabed, including consideration of the role
seabed mining (or not mining) could play in relation to delivering
sustainable livelihoods, ecological integrity, and social equity. 32
6. Moves away from a culture of prioritising maximum new metal
extraction, and instead incorporates in its governance the principle
that sustainable production requires consideration of the rate of
depletion, and the availability of substitutes, recycling, efficiency, and
other linked issues and policies.
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7. Agrees via a process of inclusive global consultation, how it might
obtain maximum benefit from seabed mining for the world’s poorest
and most vulnerable communities, and arrange for the equitable
sharing of financial and other economic benefits derived from mining
activities should they be permitted to occur, taking intergenerational
equity and the needs of developing countries into account.

Do no environmental harm
a. What is it, and why is it important?
The ‘no-harm rule’ (sometimes termed as ‘principle of prevention’) is a duty imposed upon
States to ensure that activities within their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond the limits of national jurisdiction33.
The required protection of any ecosystem, habitat and population of species principle was
included in the Stockholm Declaration in 1972 34 and has been reiterated in various
subsequent instruments, for example in 1992: the Rio Declaration (Principle 2), the
Convention on Biological Diversity (Article 3), and the UNFCCC (recital 8 of its
preamble). 35 It appears now to be recognised as widely applicable and customary
international law. 36
The ‘no-harm’ principle requires States to implement measures to prevent or otherwise
minimise risks of environmental harm. In relation to natural resources, such measures
may commonly include use of environmental impact assessment, environmental
monitoring and management programmes, mitigation strategies, and protected areas.
Such measures arise in multilateral fora. The Convention on Biological Diversity requires
States to protect ecosystems, habitats and species populations, including by
“establish[ing] a system of protected areas or areas where special measures need to be
taken to conserve biological diversity.” 37 To this end, States have identified Ecologically
or Biologically Significant Marine Areas (EBSAs) based on scientific criteria. 38 These areas
may require enhanced conservation and management measures, including designation as
marine protected areas. States have also recognised environmental and cultural value of
marine areas through other international treaties and designations. 39 Various UN General
Assembly resolutions commit to the protection of Vulnerable Marine Ecosystems, which
include species, communities, or habitats that may be vulnerable to impacts from fishing
activities, and which also overlap with seabed features associated with mineral deposits.40
SDG Target 14.2 aims to avoid significant adverse impacts on, strengthen the resilience of,
and restore marine ecosystems. The International Finance Corporation 41 as well as
individual corporations, especially those in the mining sector, have increasingly
committed to causing “no net loss” of biodiversity. 42
The environmental ‘no harm’ principle is of paramount relevance to deep seabed mining.
Although research into deep-sea environments has been very limited to date, we do know
that all variations of this emerging industry would cause some degree of environmental
harm: by damaging seabed life and habitat, generating plumes of sediment (by seafloor
disturbance, and by dumping of waste-water and sediment from the mining vessel)
potentially travelling through both the benthic zone and midwater column, and creating
noise and light disturbance over large areas of the ocean. 43 The scientific community has
cautioned that “The inevitably destructive nature of the activity, [means] the avoidance
of significant biodiversity losses is unlikely.” 44 The mining of seafloor massive sulphides,
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for example, will result in “reducing diversity at all levels: genetic, species, functional,
and habitat and causing serious harm.” 45 Extinctions of rare species are possible. 46
Damage from a single mine “may persist for decades to centuries, causing harmful effects
and a significant adverse impact;” 47 and effects are likely to persist for thousands of
years. 48 or indeed never recover back to the former ecosystem state. 49
Concerns have been expressed that deep seabed mining may have implications for other
ecosystem services, including carbon sequestration. 50 The harm caused by deep seabed
mining also sits within a context of the multiple other threats to the deep-sea environment,
such as a reduced food supply caused by climate change. 51 Technology to minimize
environmental damage, such as equipment to reduce the dispersion of sediment plumes
and vehicles designed to limit damage to the seabed, is limited and largely untested. 52
Given the lack of biological information, identifying appropriate offsets is not possible. 53
b. Does UNCLOS hinder or support the implementation of the
principle of ‘do no environmental harm’ at the ISA?
There is strong support for the ‘do no harm’ environmental law principle within UNCLOS.
UNCLOS States must protect and preserve the marine environment. 54 UNCLOS requires
that international rules, regulations and procedures be established to prevent, reduce and
control pollution of the marine environment from seabed mineral activities conducted
beyond national jurisdiction, 55 and that States individually or jointly take relevant
measures to achieve that aim 56. If the ISA finds that mining activities pose risks of serious
harm, it has the authority to prevent those activities. 57 While UNCLOS is less explicit in
relation to biodiversity protection, there are specific protections required for the fauna of
the marine environment 58 and States must implement measures to protect “rare or fragile
ecosystems as well as the habitat of depleted, threatened or endangered species and other
forms of marine life”. 59 The ISA must also adopt measures to prevent ‘interference with
the ecological balance of the marine environment.’ 60
Indeed, it could be argued that UNCLOS sets rather an impossible bar for the ISA in trying
to establish mining projects (inherently destructive to animals living on and around the
minerals), while also being tasked to ensure ‘the prevention of damage to the flora and
fauna of the marine environment’ 61 (NB ‘prevention’, not minimisation). This text may
reflect a historical lack of understanding of the biodiversity and ecosystems that we now
know to exist in the deep sea, and an erroneous presumption from the Convention drafters
that mining could occur without causing environmental harm, due to the lifelessness of
deep-sea zones. But the legal duty is set nonetheless: the ISA must prevent damage to
marine life.
c. What implementation efforts have there been at the ISA?
As noted above, the ISA faces a very significant challenge in implementing its duty of
effective protection of the marine environment and ‘prevention of damage to the flora
and fauna of the marine environment’, if it wishes to grant mining contracts in the future.
Much of the ISA’s current work plan is focused on the development of environmental
management rules and procedures.
The ISA’s current Strategic Plan recognizes the need to develop a regulatory framework,
environmental monitoring programmes, and regional assessments and environmental
management plans 62 . Draft Exploitation Regulations, which will set environmental
management rules, have been under negotiation and consultation since 2014; and a series
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of environmental standards are due to be prepared in 2020 by the ISA’s advisory body (the
Legal and Technical Commission, or ‘LTC’).
One regional environmental management plan is in place, which has identified certain
‘Areas of Particular Environmental Interest’ (APEIs) earmarked for some degree of
protective status. 63 Another four regions are under consideration for a similar regional
environmental management plan, 64 though there may be challenges in conducting the
necessary regional assessments upon which to frame the plans, due to scarcity of data.
One potential hindrance to the application of the no-harm principle is that the ISA has
already approved some thirty exploration contracts across various ocean regions. This
means 1.4 million km2 of the seafloor has been parcelled out to prospective miners, prior
to the above-listed environmentally protective measures being established. These existing
contracts are governed by Exploration Regulations, which contain extremely limited detail
on matters of environmental management. The lack of an effectively functioning
environmental impact assessment (‘EIA’) regime at the ISA currently has been highlighted
as a particular concern. 65 The APEIs that have been set under the one existing
environmental management plan, were placed only around the edges of exploration areas
that had already been awarded to contractors as possible future mining sites, departing
somewhat from the locations that were advised by scientific experts. 66 This has raised
questions about representativity and networking, which are important criteria for MPAs
to be effective as population reserves or refugia, and to maintain connectivity. 67
Exploration contracts have also recently been granted within EBSAs and other areas
identified as requiring protective measures (e.g. the globally unique Lost City
hydrothermal vent field), apparently without the ISA advisory body (LTC) or decisionmaking organ (Council) even being aware of their status. 68 Surprisingly, the SecretaryGeneral of the ISA responded to criticism of this particular oversight, by stating that ‘the
fact that it has been recognized as an Ecologically and Biologically Significant Area
(EBSA) under the Convention on Biological Diversity (CBD) has no relevance.’ 69
These types of mis-steps do not suggest a regime that is currently achieving the highest
standards of environmental management, in line with the no-harm principle. Moreover,
as a Convention-mandated review noted, the ISA also lacks institutional infrastructure
necessary to ensure environmental compliance, as it is unable to monitor, investigate, or
enforce environmental standards. 70
d. Recommendations for further implementation
The ISA has a clear legal mandate to protect the marine environment from harm. This
makes the ISA the world’s largest environmental protection agency, and the no-harm
principle should be an institutional motto. There has been recognition in recent times of
the need to bolster the ISA’s rules and institutional capacity for environmental
management, which is positive and should be built upon.
Although ‘serious harm’ is established by UNCLOS as a prohibited degree of impact from
seabed mining, this should not lead to a presumption that the ISA will allow mining
activity to go forward, unless or until sufficient information exists to prove that serious
harm will occur. ‘Serious harm’ is the most extreme result that should never be reached.
It should not be the threshold used by the ISA for permitting or other decisions. The
correct legal test must be about ensuring effective protection of the marine environment.
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Specific recommendations for the ISA to implement the no-harm rule
include:
1. Move away from an organisational focus on preventing ‘serious harm’
to the marine environment, in favour of the objective to prevent or
minimise to the greatest extent possible any harm. A hierarchy of
thresholds should be established, which trigger ISA regulatory action
long before ‘serious harm’ is reached.
2. Continue to prioritise the development, via consultative and inclusive
processes, of regional environmental assessments and management
plans for all regions under the ISA’s jurisdiction in which there is
exploration interest.
3. Identify in all ocean regions additional APEIs and other marine
protected areas via objective scientific criteria, and give these sites
robust legal protection.
4. Incorporate existing protective designations or classifications of
marine areas characterized by special value for marine ecosystems and
biodiversity, such as EBSAs and VMEs, into ISA decision-making.
5. Continue to develop the environmental management rules under the
framework for exploitation regulations. This should, if deep sea
mining is agreed to go ahead, reserve powers for the ISA to reject or
suspend mining contracts where environmental standards are not met,
and to limit the number of contracts granted, so as to manage
cumulative harm to the environment. Modelling of possible
transboundary harm, and consultation with adjacent coastal states,
potentially affected communities, and other sea users should be
prioritised.
6. Develop a road-map and source funding to build institutional
expertise, evidence-base, systems, and capacity to manage
environmental monitoring and compliance functions.
7. Recruit more environmental specialists into ISA advisory bodies,
and/or otherwise improve the ISA’s recourse to objective
environmental science expertise.

The precautionary principle
a. What is it, and why is it important?
The precautionary principle, as presented in the Rio Declaration, is that “Where there
are threats of serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postponing cost-effective measures to prevent environmental
degradation. 71 This duty exists “irrespective of the absence of scientific certainty as to
the existence or extent of such risk.” 72 The concept was neatly explained in the UN Fish
Stocks Agreement thus: ‘States shall be more cautious when information is uncertain,
unreliable or inadequate.’ 73 The precautionary principle is an emerging principle of
customary international law, recognised as applicable to deep seabed mining. 74
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“The number of species of flora and fauna, the enormous diversity of genes in these species and the different
ecosystems in the ocean are all part of a biologically diverse realm of which we have very little data.”

Website of the International Seabed Authority

The precautionary principle is triggered when, for a given action, there is a) potential for
harm and/or b) uncertainty about causality and magnitude of impacts. 75
In the context of deep seabed mining, the precautionary principle is important given the
inevitably destructive nature of mining activities, combined with severe knowledge gaps
about the deep sea, including: ecosystems that will be impacted, the nature of those
impacts, and the effectiveness of potential mitigation measures. Specifically, the ISA
lacks scientific information about deep-sea ecosystem structure and function, including
species’ identities, abundance, distributional range, lifecycles and population
connectivity; genetic, species, community and habitat diversity; the food web; and
physiological and ecosystem tolerances and resilience. 76 Without such baseline
information, it is not possible to accurately assess the extent of potential harm, to
determine what degree of harm is considered by humankind to be acceptable, or to
design science-based mitigation measures. 77
b. Does UNCLOS hinder or support the implementation of the principle
of ‘the precautionary approach’ at the ISA?
The precautionary approach crystallised in international law somewhat after UNCLOS
was negotiated and does not explicitly feature in UNCLOS; commentators have however
noted that it may be deemed implicit. Precautionary features of UNCLOS include: the
preventative environmental protection requirements, obligations for scientific research
and EIAs, and powers to declare areas protected from seabed mining. 78
In Regulations made pursuant to UNCLOS, the ISA has adopted the precautionary
approach as a binding requirement placed upon the ISA, sponsoring States, and ISA
contractors. 79 The UN General Assembly has also called upon the ISA to apply
precaution. 80
The procedures for decision-making on proposed mining contracts are however one area
in which UNCLOS (and its 1994 Implementing Agreement) appears to operate contrary
to a precautionary approach – as decisions to approve mining contracts are substantially
easier to pass than decisions to disapprove those plans (see figure 1, below). This has led
to a perception of pro-mining bias at the ISA. 81 Indeed, the LTC currently has a 100%
contract recommendation record, from its thirty applications for exploration.
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LTC
Council
Assembly

•30 individual expert members, quorum requires 16
•Can recommend approval of a mining application by majority of those present
and voting.
•36 member States, quorum requires 18
•Needs 2/3rds majority to vote against an LTC recommendation to approve a
mining application
•That majority can even then be vetoed by as few as 3 individiual member States
(with pro-mining interests), in any one of four special voting chambers
•167 member States, quorum requires 50% - which is rarely achieved.
•Needs 2/3rds majority to oppose Council's decision to approve a mining
application
•Only has power to return the matter to the Council - not to overturn Council's
decision

Figure 1: Voting Procedure for an Application for Mining at the ISA
(Source: 1994 Relating to the Implementation of Part XI of the Convention Section 3 Paragraphs 3, 5, 11(A),
13, 15(A) and (B); Assembly Rules of Procedure, Rule 45; LTC Rules of Procedure Rules 28, 44 and 45.)

c. What implementation efforts have there been at the ISA?
As mentioned above, the ISA has expressly adopted and bound itself to apply the
precautionary approach in its regulatory instruments. 82 The ISA also acknowledges in its
Strategic Plan the challenges of rule-making in “circumstances of considerable scientific,
technical and commercial uncertainty.” 83
But while the precautionary principle is much touted in name at the ISA, it is less clear
how it is being operationalised. It has been noted that ‘implementing precaution involves
three dimensions: the adoption of protective measures that are effective and
proportionate to meeting a desired outcome; a procedural framework that provides for
risk assessment and risk management; and institutional structures to facilitate the
above.” 84 Yet shortcomings can be seen in all three dimensions at the ISA. For example,
existing ISA procedures are not conservation-focused, 85 and the ISA appears to lack riskbased management approaches or a methodology for dealing with (or reducing) the
current high level of scientific uncertainty. 86 The current EIA procedure is a rubber-stamp
rather than a protective measure 87 and ISA technical bodies have very limited
environmental expertise or management powers. 88
d. Recommendations for further implementation
The ISA should develop a strategy for implementation of the precautionary principle. This
may help the ISA move beyond lip service, and towards mainstreaming precaution as an
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underpinning approach to all ISA actions. It would also assist stakeholders understand
how precaution is being applied in practice.
Examples of actions the ISA should prioritise, include:
1. Agree conservation objectives, and make all ISA rules and decisions
subject to those objectives.
2. Prioritise the need to gather sufficient information to make informed
decisions.
3. Publish a research plan showing what the data gaps are, how they will
be filled, with responsibilities allocated to specific actors, and a
timeline. Carry out or incentivise others to conduct scientific research
designed to fill identified gaps in knowledge.
4. Set conservative performance standards and environmental
thresholds. Employ adaptive management techniques in order to
review and amend these over time.
5. Predicate the ISA’s decision-making regime on a presumption of no
mining, unless and until appropriate levels of environmental impact
can be predicted and managed on the basis of sound evidence.
Recognise ‘not proceeding with mining’ as a legitimate alternative to
granting rights to mining on current limited knowledge.
6. Share, and analyse for regulatory purposes, all data received from
contractors.
7. Build the ISA’s environmental science and regulatory capacity and
resources.
8. Stop awarding new exploration contracts, and award no exploitation
contracts, unless and until the above steps have been satisfactorily
completed.

Public participation
a. What is it, and why is it important?
The right to information, 89 participation, 90 and remedy 91 are internationally protected
human rights. These rights are also enshrined in multilateral agreements 92 and
declarations 93 addressing environmental decision-making in particular. SDG 16, in
relation to justice and strong institutions, includes targets to “ensure public access to
information” and to “develop effective, accountable and transparent institutions” and
“ensure responsive, inclusive, participatory and representative decision-making” at all
levels. 94
Public participation principles, encompassing transparency and accountability
mechanisms, are important because they lead to better decisions and higher public
confidence. There are also important emerging norms of international law recognising the
rights of non-state actors, including indigenous peoples, as important contributors to
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international legal processes. This may require special measures to ensure inclusion of
marginalised groups.

To ensure that environmental law is effective in providing an enabling environment for sustainable development,
environmental rule of law needs to be nurtured in a manner that builds strong institutions that engage the public, ensures
access to information and justice, protects human rights, and advances true accountability for all environmental actors and
decision makers.

United Nations Environment Programme “Environmental Rule of Law: First Global Report” 2019
b. Does UNCLOS hinder or support the implementation of the
principle of ‘public participation’ at the ISA?
While UNCLOS mandates the ISA to act on behalf of [hu]mankind as a whole, minimal
guidance is provided with respect to public participation in ISA decision-making, save for
reference to “suitable arrangements” for consultation and co-operation with international
and non-governmental organization. 95 (and requirements relating to direct participation
by developing state nationals in research and other seabed mineral activities).
In terms of information-sharing, UNCLOS does stipulate that environmental data shall
not be deemed proprietary,” 96 though this is balanced against an obligation for the ISA to
protect confidential business information. 97 Otherwise information-sharing arises only in
relation to States being required to make available results of marine scientific research, or
technology transfer.
In terms of remedy, UNCLOS provides for some Tribunal oversight of the ISA, though
these provisions do not allow judicial review of the ISA’s use of its discretionary powers,
nor the substance of its rules and regulations. 98
UNCLOS also signals that national governments will individually play a significant role in
discharging environmental responsibilities, and this includes providing recourse to justice
via domestic judicial procedures. 99
Indigenous rights, and principles relating to traditional knowledge and free, prior and
informed consent, are not referenced in UNCLOS Part XI.
c. What implementation efforts have there been at the ISA?
In 2017, an independent review of the ISA concluded that “the current governance
processes of the Authority are not sufficiently transparent.” 100 There have however been
some significant improvements in information-sharing by the ISA in recent times.
The ISA allows accredited observer organisations to attend its annual sessions, and to
make interventions; and for the last couple of years, annual Council and Assembly
meetings have been live-streamed. Independent reporting services have recently been
commissioned to publish daily reporting bulletins and meeting summaries. 101 This is
especially useful given that there is otherwise no formal minutes or proceedings report
from the annual sessions of the ISA. The ISA has also recently begun posting information
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pertaining to inter-sessional workshops on its website. 102
A consultative approach has been adopted in the ongoing drafting process for new
Exploitation Regulations. Discussion papers and draft documents have been published
online, with calls for stakeholder responses – most of which have also been made publicly
available. 103 Though it has not always been explained how those comments have or have
not been taken into account in developing revised iterations of the document.
The negotiations over the draft Exploitation Regulations have seen a push for higher
degrees of transparency. For example, the current draft requires publication of the
contracts; and any data that the contractor wishes to designate as confidential will have to
pass a specific test ‘that there would be substantial risk of serious or unfair economic
prejudice if the data and information were to be released’.
There are however numerous examples of remaining concerns about lack of access to
information, or opportunity to participate meaningfully.
A concerning lack of engagement by the ISA with indigenous rights issues has been noted
by stakeholders, including failure to incorporate in the rules or practices of the ISA:
customary knowledge, protection of cultural practices, minimising impacts on coastal
communities, and development of the principle of free, prior and informed consent. 104
One study rated the ISA’s standing in participation in decision-making as significantly
lower than other relevant comparators 105. Reasons include that:
• technical matters, applications for new contracts, rule-drafting, contractor
reporting, and other key developments fall under the purview of the ISA’s advisory
bodies (primarily the LTC), whose meetings are generally closed and subject to
minimal recording and reporting;
• all contracts, plans of work, annual reports, and new contract applications are
treated as confidential and not shared publicly (or even with the Council);
• it is unclear how, or even whether, the ISA monitors and enforces contractor
compliance;
• there has been failure to follow public procurement processes in hiring consultants
and expert inputs commissioned for the ISA are often not shared beyond the ISA’s
Secretariat and/or LTC; and
• opportunities to participate in inter-sessional workshops are limited.
External reviewers also recommend that the ISA “should develop a policy on
transparency and conflicts of interest and should consider revising the Regulations to
set standards for confidentiality” 106. These points reflect the rather pro-contractor status
quo, in which 13 out of 36 member States who sit on the ISA’s core decision-making body
are also sponsoring States for ISA exploration contracts, which may presuppose a promining interest. Also, that the determination of what information can be disclosed and
what withheld currently rests solely with the ISA contractors.
Since the ISA Assembly in 2017 called for “continued investment in better data
management and data-sharing mechanisms,” 107 and observed that, “the sharing and
accessing of environmental data collected by contractors seems to require
improvement,” 108 the ISA has launched ‘DeepData’ a database aimed to make contractor
data publicly available. This is a significant and long-awaited advancement, though full
database functionality, and comprehensive datasets do not yet seem to have been
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achieved.
All of these points of concern have been raised by actors who are already within the inner
circle of ISA proceedings. Perhaps more concerning is the general level of ignorance
globally about the existence of the ISA and the humankind-affecting decisions it is poised
to make. Not many observer organisations attend the ISA, nor do these represent all
relevant stakeholders or societal interests – e.g. there is no observer organisation
representing indigenous communities, or youth, or women. There is very low State
engagement at the ISA: it is rare for the Assembly to achieve its 51% quorum (84 States)
in attendance. Not many governments who do attend have taken steps to filter information
about the ISA and deep seabed mining to their populations, let alone seeking public views
to inform their national positions at the ISA.
d. Recommendations for further implementation
The ISA has been criticised as opaque and using its obscurity as a means to push a onesided pro-mining agenda forward without proper accountability to the humankind it is
required to serve 109 110 111. There has however been a positive trajectory in recent times to
try to open proceedings to a wider audience. These efforts should be continued and
supplemented, including the following recommendations:
1. ISA member States should be requested to conduct unbiased and
inclusive, science-based national awareness-raising and consultation
about the ISA and potential deep seabed mining, and ideally to report back
on the results to the ISA to incentivise action.
2. The LTC’s reports to the Council should be more detailed, the Council
should receive copies of any source documents that are the subject of the
LTC report, and the LTC report should explain in full the discussions and
any dissensions behind the LTC’s recommendations to Council.
3. If seabed mining is to go ahead, applications for ISA contracts, copies of
contracts and their associated plans of work (once granted) and
contractor’s annual reports should be shared with the ISA Council, and
made publicly available.
4. A public call should be made to increase civil society representation at ISA
meetings.
5. Representatives of indigenous groups, peoples with traditional
knowledge, communities with cultural and spiritual connection to the
oceans, should be invited and facilitated to participate in ISA proceedings.
6. The ISA should consider creation of a ‘Council of Ocean Custodians’
comprising different and currently under-represented groups,
empowered as a participant in ISA decision making processes.
7. The functionality and data integrity of DeepData should be improved.
8. Options for formal and informal complaints-handling and dispute
resolution relating to ISA decisions should be explored and implemented,
including whistle-blowing procedures and an ombudsman.
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Conclusion
This report highlights that UNCLOS provides a decent starting point for implementing
modern environmental law principles into the regime and practices at the ISA. But some
effort is yet required to achieve their realisation in practice.
The ISA is tasked with a challenging mandate: both to issue rights to mine the deep seabed
and to ensure environmental protection. The ISA is also empowered to support growth in
the market for the metals 112 under its competency, and to create a mining limb that will
enable the ISA itself to participate directly in the extraction, transportation, processing
and marketing of the minerals 113. Permitting mining will generate revenue that can fund
the administrative costs of the ISA (and the salaries of its Secretariat), and give it a raison
d’être. As a result, the ISA faces in-built conflicts of interest, which will need careful
management and accountable governance structures to avoid procedural impropriety,
opacity, bias, corporate capture – and consequently, poor outcomes for humankind. 114
The ISA is a unique institution, but it is not operating in a vacuum. Principles of
environmental law have evolved since the ISA’s inception, which directly address potential
pitfalls of natural resource governance. As the custodian of the world’s largest
environment, representing the largest possible constituency (all of humankind, now and
in the future) the ISA should embrace a modern interpretation of UNCLOS in keeping with
the highest standards of environmental justice and democracy, as proposed in the
recommendations contained in this report.
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WWF’s vision is a Sustainable Blue Economy, that:
•
•
•

provides social and economic benefits for current and future generations;
restores, protects and maintains the diversity, productivity and resilience of
marine ecosystems, and;
is based on clean technologies, renewable energy, and circular material flows.

Our commitment
WWF will work with partners across government, industry, and civil society including
coastal communities, women and youth to implement this vision into practice.
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